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its own account.16  IRS has ruled that livestock sold under what
was deemed to be a contract of assignment were ineligible for
deferral17 but one court allowed deferral when the livestock
were sold through an intermediary dealer owned the same as
the auction through which the animals were marketed.18 IRS
responded that such transactions were ineffective to defer gains
from livestock sales.19
Loans or other advances
Producers are expected to report into income any advances
received during the year on deferred payment sales of
commodities that are not bona fide loans.20 In a 1969 IRS
ruling,21 part of the selling price for fruit was determined at the
time of delivery and was received at harvest and the rest was
determined when the fruit was resold by the purchaser.  The
amount received at harvest represented part of the sale price,
not a loan, and was properly reportable that year as income.22
There is authority that advances properly treated as bona fide
loans need not be reported into income in the year loan
proceeds are received.23  Thus, receipt of advances against
indefinite future payments did not have to be reported in the
year of receipt in a 1966 Tax Court case when the advances
were intended to be loans.24  In a 1977 Tax Court case,25 a
contract for the sale of fruit with advances conditioned on the
payment of interest at one-half percent above the prime rate
was not considered to be a matter of constructive receipt of the
advances with the court noting that interest payment above the
prime rate was a sufficient restriction to preclude constructive
receipt.26
Distortion of income
In a 1998 case, the Ninth Circuit Court of Appeals agreed
with the IRS move to require a shift to accrual accounting by a
grape producer selling grapes to a commonly-owned winery
where payments were deferred for up to five years.27  Th
arrangement was deemed to have materially distorted income.
FOOTNOTES
1 See generally 4 Harl, Agricultural Law § 25.03[2] (1998);
Harl, Agricultural Law Manual § 4.01[1][b][ii] (1998).  See
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Dig. 9 (1997); Harl, “Deferred Payment Sales of Livestock,”
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9 See Rev. Rul. 79-379, 1979-2 C.B. 204; Rev. Rul. 70-294,
1970-1 C.B. 13 (sale to buyer subject to Packers and
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233.  But see Levno v. United States, 440 F. Supp. 8 (D.
Mont. 1977).
10 Arnwine v. Comm'r, 696 F.2d 1102 (5th Cir. 1983), rev'g,
76 T.C. 532 (1981); Warren v. United States, 613 F.2d 591
(5th Cir. 1980).  Compare Busby v. United States, 679 F.2d
48 (5th Cir. 1982) (sale of cotton crop on deferred basis with
irrevocable escrow account established by cotton gin with
no right by taxpayers to funds until following year).
11 Williams v. United States, 219 F.2d 523 (5th Cir. 1955).
12 P.R. Farms, Inc. v. Comm'r, 820 F.2d 1084 (9th Cir. 1982),
aff'g, T.C. Memo. 1984-549.
13 United States v. Pfister, 205 F.2d 538 (8th Cir. 1953), rev'g,
102 F. Supp. 640 (D. S.D. 1952).
14 Id.
15 42 Stat. 159 (1921).  See generally 10 Harl, Agricultural
Law ch. 71 (1998).
16 9 C.F.R. § 201.57(a).  See also 9 C.F.R. § 201.60.
17 Rev. Rul. 72-465, 1972-2 C.B. 233.  See Crimmins v.
United States, 655 F.2d 135 (8th Cir. 1981) (whether
contract was sale or consignment was question of fact).
18 Levno v. United States, 440 F. Supp. 8 (D. Mont. 1977).
19 Rev. Rul. 79-379, 1979-2 C.B. 204 (dealer considered agent
of producer).
20 Rev. Rul. 69-359, 1969-1 C.B. 140.
21 Id.
22 Id.  See Rev. Rul. 69-358, 1969-1 C.B. 139 (amount
received under fruit purchase contracts includible in income
upon receipt regardless of whether sale price fixed at time
contract signed, at time fruit picked or at time fruit
delivered; sellers on accrual accounting to include partial
payment in income in year received and remainder in year
price determined when price not determined until fruit
picked or fruit delivered).  Compare Binenstock v. Comm'r,
321 F.2d 598 (3d Cir. 1963), aff'g, 36 T.C. 446 (1961).
23 See Fleming v. Comm'r, T.C. Memo. 1966-251.
24 Id.
25 Rutland v. Comm'r, T.C. Memo. 1977-8.
26 Oakcross Vineyards, Ltd. v. Comm'r, 98-1 U.S. Tax Cas.
(CCH) ¶ 50,336 (9th Cir. 1998), aff'g, T.C. Memo. 1996-
433.
CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
   FEDERAL TAXATION   -ALM § 13.03[7].*
DISCHARGE. The debtor failed to file the 1987 tax return
on time. Although the debtor had no independent proof of
mailing, the court deemed the return was mailed on May 25,
1992 after the debtor received an assessment. The IRS had
stamped the return as received on June 2, 1992. The debtor filed
for Chapter 7 on May 25, 1994 and sought to have the 1987
taxes declared dischargeable because the tax return was filed
less than two years before the petition date. The court held that
the “mail box” rule, allowing returns to be considered filed on
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the date mailed, did not apply because the return was not timely
filed; therefore, the return was considered filed on the day it
was received by the IRS. In re Harrison, 226 B.R. 285 (D.
Mass. 1998).
TAX LIENS. The debtors filed for Chapter 12 and the claims
included unpaid tax claims. The IRS had filed a pre-petition tax
lien which was subordinate to other previous secured claims.
The taxes covered by the lien were included in a secured tax
claim filed by the IRS. Because the priority liens exceeded the
value of the collateral, the debtors' plan classified the secured
claim as an unsecured priority claim for a reduced amount, and
as a general unsecured claim for a portion of the penalties and
interest. The IRS did not object to the plan. Debtors paid the
priority amount from proceeds of real property sales, and there
was no distribution for the unsecured creditors. In addition, the
debtors' modified plan was subsequently confirmed, which
confirmation order purported to extinguish all tax liens. The
IRS attempted a post-confirmation refiling of the lien and the
debtors moved to set aside the refiled lien, contending that the
IRS was bound by the confirmed plan, which discharged their
tax obligation. The IRS argued that the plan failed to properly
account for all of the tax claims and did not pay for all of the
nondischargeable tax claims. The court held that the IRS
waived its right to collect any outstanding nondischargeable
unsecured tax debt subject to its prior claim because it
impliedly agreed to the treatment under the chapter 12 plan;
furthermore, the IRS is bound by the amount provided in the
confirmed plans. Therefore, the IRS lien was extinguished and
could not be refiled post-petition. In re Black, 99-1 U.S. Tax
Cas. (CCH) ¶50,156 (Bankr. D. Ariz. 1998).
CONTRACTS
HEDGE-TO-ARRIVE CONTRACTS . The Commodity
Futures Trading Commission (CFTC) has announced the filing
of a five-count administrative complaint  naming  Farmers
Cooperative Company, a cooperative grain elevator located in
Farnhamville, Iowa, and three elevator employees.
Thecomplaint, filed January 12, 1999, charges that Farmers Co-
op violated Section 4(a) of the Commodity Exchange Act
(CEA) by offering and entering into hedge-to-arrive (HTA)
grain contracts which constituted contracts for the purchase and
sale of a commodity for future delivery, but which were not
conducted on a designated contract market. According to the
complaint, Farmers Co-op permitted farmers to buy back their
HTA contracts at any time before delivery was required under
the contract and thereby extinguish their delivery obligations by
means other than the actual delivery of grain.  In addition, the
complaint charges that Farmers Co-op violated Section 4c(b) of
the CEA and Commission regulations Sections 32.2 and 33.3(b)
by offering and entering into illegal off-exchange agricultural
options contracts. The off-exchange agricultural options
contracts obligated the farmers to sell grain to the co-op by a
specified date at a fixed price if the co-op exercised the options.
Farmers Co-op also permitted producers to buy back their
options, thereby extinguishing the producers’ obligations under
the options. The complaint also charges that Farmers Co-op
operated as an unregistered futures commission merchant in
violation of Section 4d(1) of the CEA by extending credit to
farmers for the purpose of placing and maintaining farmers’
orders to buy and sell exchange-traded put and call options, and
certain xchange-traded futures contracts. Finally, the
compl int charges that Farmers Co-op, aided and abetted by the
three employees, failed to provide risk disclosure statements
and monthly profit and loss statements to the farmers who were
allowed to buy and sell the exchange-traded futures and options
contracts, in violation of CFTC regulations Sections 1.33(a) and
1.55. Possible sanctions include an order directing the
respondents to cease and desist from violating the CEA and
Commission regulations, civil monetary penalties of not more
than the higher of $100,000 or triple the monetary gain for each
vi lation, and restitution to farmers where appropriate.  In the
M tt r of Farmers Cooperative, Co.,FTC Docket No. 99-
6, J n. 12, 1999.
STATUTE OF FRAUDS. The plaintiff was the nephew of
the defendant. The plaintiff worked on the farm owned by the
defendant and the defendant gave the plaintiff 15 cows and
agreed to give the plaintiff half of the offspring from these cows
in exchange for the work done and to be done and the plaintiff’s
purc se of a bull. However, the defendant refused to give
possession to the plaintiff’s share of the herd, 47 cows, when
demanded by the plaintiff. The plaintiff sued for conversion and
sought r turn of the cows or $15,000 damages. The jury
awarded the $15,000. The defendant argued that the agreement
w s void under the Statute of Frauds because it was not in
writing. The court held that it was possible for the jury to have
determined that the agreement was a gift, which is not governed




BRUCELLOSIS . The APHIS has adopted as final
amendments to the brucellosis regulations changing the
classification of Florida from Class Free to Class A. 64 Fed.
Reg. 394 (Jan. 5, 1999).
CAPTIVE CERVIDS . The APHIS has adopted as final
regulations concerning tuberculosis and the interstate
movement of animals by adding provisions regarding testing,
identification, and interstate movement of captive cervids, such
as deer and elk. The regulations also amend the rules for
exportation of animals and animal products to require that, to be
eligible for export, captive cervids be accompanied by a
certificate stating that they have tested negative for tuberculosis
within 90 days prior to export. Captive cervids have been
determined to be a source of tuberculosis infection. 63 Fed.
Reg. 72104 (Dec. 31, 1998).
CROP INSURANCE. The FCIC Board of Directors has
approved for reinsurance and subsidy the insurance of wheat in
North Dakota under the Revenue Assurance plan of insurance
for the 1999 crop year. 64 Fed. Reg. 829 (Jan. 6, 1999).
DISASTER ASSISTANCE. The FSA has issued
amendments to the disaster set-aside program regulations to
allow farm borrowers to set aside portions of payments that
could not be made as scheduled due to a natural disaster as
declared by the President or Secretary of Agriculture during
1998, or because of low commodity prices during 1998.
Applications for set-aside due to 1998 low commodity prices
must be received on or before August 31, 1999. Borrowers who
have loans with set-aside payments as of the publication date of
12 Agricultural Law Digest
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this regulation may set aside a second payment on the same
loans if determined eligible based on criteria established by this
rule. To receive consideration for a second set-aside due to a
natural disaster, the borrower's request must be received within
eight months from the date of the disaster designation, in
accordance with 7 CFR Part 1945, subpart A. The impact of
these provisions will allow the agency to serve farmers who
have experienced losses due to a natural disaster or low
commodity prices during 1998 in an efficient and timely
manner while helping them stay in business. 64 F d. Reg. 392
(Jan. 5, 1999).
EGGS. The FSIS has adopted as final regulations describing,
in 7 C.F.R. Part 300, the agency's responsibilities and current
organization. The final regulations also redesignate regulations
adopted under the Egg Products Inspection Act and transfer
them to 7 C.F.R. Part 590 of the FSIS's regulations. 63 Fed.
Reg. 72351 (Dec. 31, 1998).
FARM OWNERSHIP AND OPERATING LOANS . The
FSA has announced a temporary suspension, effective on the
date of this notice, of direct and guaranteed farm ownership and
farm operating loan financing for the construction of
specialized facilities used for the production of hogs. A
specialized facility is defined for the purposes of this temporary
suspension as any building or enclosure and related equipment
specifically designed to house, raise or feed hogs of any size,
age, or market class. The FSA stated that this action is
necessary for the USDA to adopt consistent policies to address
the economic crisis in the pork industry. The Secretary of
Agriculture has taken a variety of administrative actions to
mitigate the current over-supply and historic low price
conditions being experienced by hog producers. It is
inconsistent with USDA policies for FSA to continue to finance
construction of additional production facilities through direct
loans and loan guarantees while other agencies within USDA
expend resources to ameliorate over-supply conditions. Direct
and guaranteed loan applications that were received by FSA
county offices on or before the date of this notice will be
processed through to completion and will not be affected by
this temporary suspension. Loan applications for purchase,
refinancing, maintenance or repair of facilities currently in
production will continue to be processed, as will loan requests
for operating loans for annual production purposes. In all other
cases, applications will only be processed when the
government's interest will be imperiled. All other loan
applications submitted to FSA county offices during the
temporary suspension will be accepted but held in abeyance
until the suspension is lifted. 64 Fed. Reg. 1178 (Jan. 8, 1999).
PSEUDORABIES. The APHIS has issued interim animal
health regulations to provide for the payment of indemnity by
the USDA for the voluntary depopulation of herds of swine
known to be infected with pseudorabies. The payment of
indemnity will encourage depopulation of infected herds, and
therefore will reduce the risk of other swine becoming infected
with the disease. 64 Fed. Reg. 2545 (Jan. 15, 1999).
FEDERAL ESTATE AND GIFT
TAX
DISTRIBUTABLE NET INCOME . The IRS has issued
proposed regulations that provide that substantively separate
and indep ndent shares of different beneficiaries are to be
treated as separate estates for purposes of computing
distributable net income. The proposed regulations also provide
that a surviving spouse's statutory elective share of a decedent's
estate is a separate share. Further, a revocable trust that elects to
be treated as part of a decedent's estate is a separate share.
S ction 1307 of the Taxpayer Relief Act of 1997 amended
I.R.C. § 663 by extending the separate share rules to estates. 64
Fed. Reg. 790 (Jan. 6, 1999).
 GENERATION-SKIPPING TRANSFERS- ALM § 5.04[6].*
The taxpayer established two trusts for the taxpayer’s children.
The initial co-trustees were the taxpayer's sister and a bank. The
terms of each trust provide that the individual co-trustee and the
designated successor individual co-trustee could remove and
replace the bank with another corporate trustee. The current
trustees proposed to petition the local court to modify the
provisions of the trusts, to name new successor individual co-
trustees, and to modify the removal and replacement clause
with respect to the corporate co-trustee. They proposed to
modify the trusts to designate cousins of the beneficiaries to
serve as individual co-trustees. The modifications also provided
that no person named as a successor individual co-trustee could
serve as trustee if the beneficiary was then serving as an
individual co-trustee of a comparable trust for that person. The
trusts also were modified to allow the primary beneficiary of
each trust (or, if he or she is deceased, a majority of the issue of
the primary beneficiary) to remove and replace the corporate
co-trustee. The IRS ruled that the modifications would not
subject the trusts to GSTT. Ltr. Rul. 9901021, Oct. 8, 1998.
INCOME IN RESPECT OF DECEDENT . The taxpayer
owned a qualified pension plan and designated a charitable
remainder unitrust as the beneficiary. The IRS ruled: (1) When
the proceeds from the qualified retirement plan are distributed
to the trust, the proceeds will be included in the gross income of
the trust under I.R.C. § 691(a)(1)(B), and will not be includible
in the gross income of the taxpayer's estate. (2) Because the
proceeds of the qualified retirement plan are IRD, they will be
includible in the gross income of the trust for the taxable year
the distribution is received by the trust as the designated
beneficiary of the taxpayer's qualified retirement plan. Provided
the trust is a charitable remainder unitrust within the meaning
of I.R.C. § 664(d)(2), the trust will not be taxable on its income
for that year unless, for that year, it has unrelated business
taxable income within the meaning of I.R.C. § 512. (3) In
computing the hypothetical estate tax (that is, excluding the
IRD items) described in I.R.C. § 691(c)(2)(C), the estate must
also exclude the charitable deduction resulting from the
contribution of the qualified retirement plan amounts to the
trust. (4) Provided that the trust is a charitable remainder
unitrust within the meaning of I.R.C. § 664(d)(2), the amounts
from the qualified retirement plan that are IRD will be "first
tier" income, described in I.R.C. § 664(b)(1). (5) The deduction
provided by I.R.C. § 691(c)(1)(A) reduces the amount of IRD
that the trust includes in its first tier ordinary income.
Therefore, the amount of first tier ordinary income from the
IRD is the net of the IRD under I.R.C. § 691(a)(1)(B) less the
deduction under I.R.C. § 691(c)(1)(A). The I.R.C. §
691(c)(1)(A) deduction is not directly made available to the
income beneficiaries under I.R.C. § 664(b). Ltr. Rul. 9901023,
Oct. 8, 1998.
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FEDERAL INCOME
TAXATION
BUSINESS EXPENSES. The taxpayers, husband and wife,
operated an appliance repair business. The wife provided
various secretarial services from the taxpayers’ home, about
eight miles from the business premises. The taxpayers claimed
deductions for a variety of expenses which were disallowed by
the IRS because the expenses were not properly substantiated,
were personal expenses or were not expenses for the business.
The disallowed deductions included expenses for personal
meals for which the taxpayers did not show a business purpose,
gifts to friends and family members which did not have a
business purpose, and travel expenses for trips without a
business purpose. The court upheld the disallowance of the
deductions. Stone v. Comm’r, T.C. Memo. 1998-437.
COOPERATIVES.  The taxpayer was an exempt agricultural
organization described in I.R.C. § 501(c)(5). The taxpayer's
purpose was to promote interest and education in agriculture,
horticulture, mechanical and home arts by holding fairs and
exhibitions and other activities allowed agricultural societies by
the laws of the state. Membership in the taxpayer was available
to anyone 18 years of age or older who paid the required dues.
The taxpayer owned several buildings used at the fair grounds
and for four to six months each year rented spaces in the
buildings for storage of trailers, campers, motor homes, boats,
and cars. No services were provided to the renters, not even the
plowing of the road access. The IRS ruled that M's income from
the storage of boats, cars, and recreational vehicles during the
winter months constituted unrelated business income within the
meaning of I.R.C. §§ 511, 512. The IRS found that the storage
activity was (1) an on-going trade or business, (2) regularly
carried on, and (3) unrelated to the taxpayer’s exempt purpose.
Ltr. Rul. 9853001, Sept. 11, 1998; Ltr. Rul. 9901002, Sept. 2,
1998.
CORPORATIONS-ALM § 7.02.*
TRANSFER OF ASSETS. I.R.C. §§ 336, 337 generally
require recognition of gain if a C corporation transfers
appreciated assets to a tax exempt entity in an I.R.C. § 332
liquidation. See I.R.C. § 337(b)(2). The IRS has adopted as
final regulations governing these rules. A taxable corporation
that transfers all or substantially all of its assets to one or more
tax-exempt entities is required to recognize gain or loss as if the
assets transferred were sold at their fair market values, the
“Asset Sale Rule.” Treas. Reg. § 1.337(d)-4(a)(1). A taxable
corporation that changes its status to a tax-exempt entity
generally is treated as having transferred all of its assets to a
tax-exempt entity immediately before the change in status
becomes effective in a transaction governed by the Asset Sale
Rule. Treas. Reg. § 1.337(d)-4(a)(2). This rule does not apply
(subject to application of the anti-abuse rule) if the corporation
formerly was  tax-exempt and the change in status is within
three years of the later of (a) the corporation first filing a return
as a taxable corporation, or (b) a final determination that the
corporation had become a taxable corporation. Tre s. Reg. §
1.337(d)-4(a)(3). The Asset Sale Rule does not apply if the
transferred assets are used by the tax-exempt entity in an
activity the income from which is subject to the unrelated
business income tax under I.R.C. § 511(a); notwithstanding any
other provision of law, gain on such assets will later be
included in unrelated business taxable income when the tax-
exempt entity disposes of the assets or ceases to use the assets
in an activity the income from which is subject to tax under
I.R.C. § 511(a) Treas. Reg. § 1.337(d)-4(b)(1). The regulations
apply to transfers of assets occurring after January 28, 1999,
unl ss the transfer is pursuant to a written agreement which is
(subject to customary conditions) binding on or before that
date. Treas. Reg. § 1.337(d)-4(e). 63 Fed. Reg. 71591 (Dec.
29, 1998).
COURT AWARDS AND SETTLEMENTS. The taxpayer
rought a personal injury action and received a trial court
judgment for $115,000. The clerk of court added $46,079 in
pr judgment interest, which was 28.61 percent of the total
$161,079. The case was appealed but before the appeal was
heard, the defendant settled for $150,000, with no allocation for
prejudgment interest. The settlement voided the trial court
award and the taxpayer did not claim any of the settlement as
taxable income from interest. The court held that 28.61 percent
of the settlement amount was taxable interest. Serpa v.
Comm’r, T.C. Memo. 1998-453.
IRS WEB PAGE . The IRS has announced a new page on its
web site to alert taxpayers about problems that occur during the
tax filing season. The new page, called "Special Taxpayer
Alerts," will describe the problem, its scope, the number of
people likely to be affected, where they're located, etc., what
the IRS is doing to fix the problem, and what, if anything, the
taxpayer needs to do about it in the meantime. The new page is
found under "What's Hot" on the IRS Web site,
www.irs.ustreas.gov. IR-99-02.
LETTER RULINGS . The IRS has announced that beginning
January 11, 1999, businesses with less than $1 million in gross
income will qualify for a special $500 user fee. Previously the
$500 reduced user fee for requesting a ruling applied only to
business or individual taxpayers with gross income of less than
$150,000. R v. Proc. 99-1, I.R.B. 1999-__, _.
The IRS has issued its annual list of procedures for issuing
letter rulings. Rev. Proc. 99-1, I.R.B. 1999-__, _.
The IRS has issued its annual list of procedures for furnishing
technical advice to District Directors and Chiefs, Appeals
Offices. Rev. Proc. 99-2, I.R.B. 1999-__, _.
    The IRS has issued its annual list of tax issues for which the
IRS will not give advance rulings or determination letters. Rev.
Proc. 99-3, I.R.B. 1999-__.
PARTNERSHIPS-ALM  § 7.02[3][c].*
CONTRIBUTIONS. The four related beneficiaries of a trust
decided to terminate the trust and contribute their interests in
the trust property to a partnership in exchange for limited
partn rship interests. The parents of the beneficiaries also
contributed a relatively small amount of cash to the partnership
in exchange for partnership interests. The value and percentage
interests are not disclosed in the ruling. The IRS ruled that the
arents’ contributions were considered insignificant and would
not be considered in determining whether nonidentical assets
were contributed to the partnership for purposes of I.R.C. §
721, 351. Therefore, the IRS ruled that no gain or loss would be
recognized from the contribution of the beneficiaries’ interests
in the trust’s assets because the partnership was not an
investment company. Ltr. Rul. 9901028, Oct. 13, 1998.
LIMITED LIABILITY COMPANIES. This ruling involved
two situations. In each of the situations, an LLC was formed
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and operated in a state which permitted an LLC to have a single
owner. Each LLC was classified as a partnership under Treas.
Reg. § 301.7701-3. Neither of the LLCs holds any unrealized
receivables or substantially appreciated inventory for purposes
of I.R.C. § 751(b). Neither LLC was liable for any
indebtedness, nor were the assets of the LLCs subject to any
indebtedness. In situation 1, an LLC has two equal partners.
One partner sold the partner's entire interest in the LLC to the
other partner for $10,000. After the sale, the business was
continued by the LLC, which is owned solely by the remaining
partner. In situation 2 the two equal partners sold their entire
interests in the LLC to a third party, an unrelated person, in
exchange for $10,000 each. After the sale, the business was
continued by the LLC, which is owned solely by the third party.
After the sale, in both situations, no entity classification
election was made under Treas. Reg. § 301.7701-3(c) to treat
the LLC as an association for federal tax purposes.
The IRS ruled that, in situation 1, the partnership terminated
under I.R.C. § 708(b)(1)(A) when the first partner’s interest
was sold. The selling partner had to treat the transaction as the
sale of a partnership interest and had to report gain or loss, if
any, resulting from the sale of the partnership interest in
accordance with I.R.C. § 741. The partnership was deemed to
make a liquidating distribution of all of its assets to the
partners, and following this distribution, the buying partner was
treated as acquiring the assets deemed to have been distributed
to the selling partner in liquidation of the selling partner's
partnership interest. The buying partner's basis in the assets
attributable to the selling partner's one-half interest in the
partnership was $10,000, the purchase price for the partnership
interest. The buying partner's holding period for these assets
began on the day immediately following the date of the sale.
Upon the termination of the LLC, the buying partner was
considered to receive a distribution of those assets attributable
to the buying partner's former interest in the LLC. The buying
partner had to recognize gain or loss, if any, on the deemed
distribution of the assets to the extent required by I.R.C. §
731(a). The buying partner's basis in the assets received in the
deemed liquidation of the buying partner's partnership interest
was determined under I.R.C. § 732(b). Under I.R.C. § 735(b),
the buying partner's holding period for the assets attributable to
the buying partner's one-half interest in the LLC included the
partnership's holding period for such assets (except for purposes
of I.R.C. § 735(a)(2)).
The IRS ruled that, in situation 2, the LLC terminated under
I.R.C. § 708(b)(1)(A) when the third party purchased the entire
interests of the partners. The partners had to report gain or loss,
if any, resulting from the sale of their partnership interests in
accordance with I.R.C. § 741. The LLC was deemed to have
made a liquidating distribution of its assets to the former
partners.  Immediately following this distribution, the third
party was deemed to acquire, by purchase, all of the former
partnership's assets. The third party’s  basis in the assets was
$20,000 under I.R.C. § 1012. The third party’s holding period
for the assets began on the day immediately following the date
of sale. Rev. Rul. 99-6, I.R.B. 1999-_, __.
This ruling involved two situations. In both situations, an
LLC was formed and operated in a state which permited an
LLC to have a single owner. Each LLC had a single owner and
was disregarded as an entity separate from its owner for federal
tax purposes under Treas. Reg. § 301.7701-3. In both situations,
the LLC would not be treated as an investment company if it
w re incorporated. All of the assets held by each LLC were
capital assets or property described in I.R.C. § 1231. Neither
LLC was liable for any indebtedness, nor were the assets of the
LLCs subject to any indebtedness. In situation 1, a person not
related to the owner of the LLC, purchased 50 percent of the
owner's interest in the LLC for $5,000. The owner did not
contribute any portion of the $5,000 to the LLC. The two
parties continue to operate the business of the LLC as co-
owners of the LLC. In situation 2, a person not related to the
owner, contributed $10,000 to the LLC in exchange for a 50
percent ownership interest in the LLC. The LLC used all of the
contributed cash in its business. The parties continued to
op rate the business of the LLC as co-owners. After the sale, in
both si uations, no entity classification election was made under
Treas. Reg. § 301.7701-3(c) to treat the LLC as an association
for feder l tax purposes.
In the first situation, the IRS ruled that the LLC, which, for
federal tax purposes, is disregarded as an entity separate from
its owner, was converted to a partnership when the new
member purchased an interest in the disregarded entity from the
owner. The buyer's purchase of 50 percent of the owner's
interest  the LLC was treated as the purchase of a 50 percent
inter st in each of the LLC's assets, which were treated as held
directly by the owner for federal tax purposes. Immediately
ther after, the parties were treated as contributing their
respective interests in those assets to a partnership in exchange
for ownership interests in the partnership. The original owner
recogniz d gain or loss from the deemed sale of the 50 percent
interest in each asset of the LLC. No gain or loss was
recognized by the parties as a result of the conversion of the
disregarded entity to a partnership. The buyer's basis in the
partnership interest equaled $5,000, the amount paid by the
buyer for the assets which the buyer was deemed to have
contributed to the newly-created partnership. The owner's basis
in the partnership interest equaled the owner's basis in the
own r's 50 percent share of the assets of the LLC. The basis of
the property treated as contributed to the partnership by the
parties was the adjusted basis of that property in the parties’
ands immediately after the deemed sale. The owner's holding
period for the partnership interest received included the owner's
holding period in the capital assets and Section 1231 property
held by the LLC when it converted from an entity that was
disregard d as a separate entity to a partnership. The buyer's
holding period for the partnership interest began on the day
following the date of the buyer's purchase of the LLC interest.
Th  IRS ruled in the second situation that the LLC was
conve ted from an entity that was disregarded as an entity
separate from its owner to a partnership when a new member,
contributes cash to the LLC. The buyer's contribution was
treated as a contribution to a partnership in exchange for an
ownership interest in the partnership. The owner was treated as
contributing all of the assets of the LLC to the partnership in
exchange for a partnership interest. No gain or loss was
recognized by the owner or the buyer as a result of the
conv rsion of the disregarded entity to a partnership. The
buyer's basis in the partnership interest equaled $10,000, the
amount of cash contributed to the partnership. The owner's
basis in the partnership interest equaled the owner's basis in the
assets of the LLC which the owner was treated as contributing
to th  newly-created partnership. The basis of the property
contributed to the partnership by the owner was the adjusted
basis o that property in the owner's hands. The basis of the
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property contributed to the partnership by the buyer was
$10,000, the amount of cash contributed to the partnership. The
owner's holding period for the partnership interest received
included the owner's holding period in the capital and Section
1231 assets deemed contributed when the disregarded entity
converted to a partnership. The buyer's holding period for the
partnership interest began on the day following the date of the
buyer's contribution of money to the LLC. The partnership's
holding period for the assets transferred to it included the
owner's holding period. Rev. Rul. 99-5, I.R.B. 1999-__, __.
RETURNS. The IRS has issued temporary regulations to
provide that the date of an electronic postmark given by an
authorized electronic return transmitter will be deemed the
filing date if the date of the electronic postmark is on or before
the filing due date. The temproary regulations also permit the
Commissioner to enter into an agreement with an electronic
return transmitter or to prescribe in forms, instructions, or other
appropriate guidance the procedures under which the electronic
return transmitter is authorized to provide taxpayers with an
electronic postmark to acknowledge the date and time that the
electronic return transmitter received the electronically filed
document. An electronic return transmitter is defined for
purposes of the regulation the same as in the revenue
procedures governing the Electronic Filing Program, Rev. Proc.
98-50, I.R.B. 1998-38-8, and the On-Line Filing Program, Rev.
Proc. 98-51, I.R.B. 1998-38-20. An electronic postmark is a
record of the date and time that an authorized electronic return
transmitter receives the transmission of the taxpayer's
electronically filed document on its host system. For tax year
1998, the rules on electronic postmarks are effective for income
tax returns filed through electronic return transmitters
authorized to provide an electronic postmark pursuant to an
agreement under the Electronic Tax Administration's Request
for Agreement released on November 26, 1997. For taxable
years beginning after 1998, the rules on electronic postmarks
are effective for documents submitted to electronic return
transmitters that are authorized to provide an electronic
postmark pursuant to Sec. 301.7502-1T(d)(2). Temp. Treas.
Reg. § 301.7502-1T(d). 64 Fed. Reg. 2568 (Jan. 15, 1999).
The IRS has announced abatement of interest on unpaid taxes
for taxpayers living in disaster areas. Individual taxpayers who
may be eligible for such relief include those who: (a) were
located in any area that the President determined during 1998
warrants assistance by the federal government under the Robert
T. Stafford Disaster Relief and Emergency Assistance Act, 42
U.S.C. 5121-5204c (1994); and (b) were granted extension of
time to file federal income tax returns for taxable years
beginning before January 1, 1998, and to pay federal income
tax with respect to such returns. Notice 99-2, I.R.B. 1999-__,
__.
PRODUCT LIABILITY
MEAT . The plaintiffs were made ill from eating meat
produced by the defendants. The meat was found to have been
contaminated with Escherichia Coli (E. Coli) bacteria and the
plaintiffs sued the defendants for breach of implied warranty
and negligence. The defendants argued that the actions were
preempted by the Federal Meat Inspection Act (FMIA). At the
time of the injury, the USDA did not consider E. Coli to be a
contaminant and had no regulations covering meat inspection
for E. Coli contamination. The plaintiffs argued that the lack of
r gulations demonstrated that FMIA, at the time of the injury,
did not preempt actions involving E. Coli contamination.
Although the USDA has since issued regulations for inspection
for E. Coli, the court held that the absence of regulations did
not indicate that FMIA did not fully preempt state actions
concerning contaminated meat. The court found that the USDA
had made an intentional decision not to issue regulations as part
of its fed ral authority over meat inspection. The court held that
FMIA expressly preempted state actions which would require
meat to be free of E. Coli. B ulahanis v. Prevo’s Market, 583
N.W.2d 509 (Mich. Ct. App. 1998).
SECURED TRANSACTIONS
PRIORITY. The debtor filed for Chapter 12 and several
secured claims were filed. The debtor requested use of cash
collateral in producing a crop during the bankruptcy case. The
request was granted with a secured creditor given a priority lien
for the amount of cash collateral used. The bankruptcy case was
later dismissed and the issue of the priority of the various liens
was raised in a subsequent Chapter 12 case. The court held that
the Bankruptcy Court order creating the priority of the one
creditor’s lien survived the dismissal of the first bankruptcy
case. In re TNT Farms, 226 B.R. 436 (Bankr. D. Idaho
1998).
STATE TAXATION
TOBACCO ALLOTMENTS. The plaintiff was a taxpayer
who challenged the practice of not including the value of a
tobacco allotment in the value of a farm. The county board of
commissioners had a long standing practice of including the
allotments in valuation because federal regulations prohibited
the transfer of an allotment separately from the land to which
the allotment applied. In 1987, the USDA began allowing
transfer of allotments separately from the land and the
commissioners changed their policy and excluded the tobacco
allotments from the value of the land. The court cited a
previous case in the same court, decided prior to 1987, that held
that the value of tobacco allotments was to be included in the
value of the land. The court acknowledged that the USDA
regulations had changed but held that it was bound by the state
court precedent to hold that the value of the allotments was to
be included in the value of the land. Appeal of Whittington,
498 S.E.2d 194 (N.C. Ct. App. 1998).
CITATION UPDATES
Estate of Kluener v. Comm’r, 154 F.3d 630 (6th Cir.
1998), aff’g, T.C. Memo. 1996-519 (sale of assets), see 9 Ag.
L. Dig. 147.
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